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[6450-01-M] 
Title 10—Energy 


CHAPTER II—DEPARTMENT OF 
ENERGY 


{Docket No. ERA-R-77-17] 


PART 212—MANDATORY 
PETROLEUM PRICE REGULATIONS 


Amendments to Mandatory Petroleum 
Price Regulations—Exchanges 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Interim Regulations and 
Further Notice of Rulemaking and 
Public Hearing. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) is adopting 
interim amendments to the Manda- 
tory Petroleum Price Regulations ap- 
plicable to exchanges of crude oil and 
petroleum products. However, ERA 
will continue this rulemaking to solicit 
public comments on the specific regu- 
latory mechanisms set forth in these 
amendments by which refiners, re- 
sellers and retailers will take into ac- 
count volumes of products involved in 
exchanges in determining maximum 
permissible selling prices for covered 
products. These interim regulations 
apply to product-for-product and 
crude oil-for-crude oil exchanges by re- 
finers and to product-for-product ex- 
changes by resellers and retailers. 
These interim regulations do not 
apply to crude oil-for-product ex- 
changes. 

With respect to the refiner price reg- 
ulations, these amendments will (1) 
assign increased crude oil and non- 
product costs to products received by 
exchange and (2) reduce increased 
crude oil and non-product costs that 
may be allocated to products given up. 
In addition, these amendments restate 
the current rules under the refiner 
price regulations for the treatment of 
crude oil exchanges by refiners, and 
make explicit that in the determina- 
tion of increased crude oil costs refin- 
ers are required to reflect crude oil 
volumes and cash payments made and 
received in such exchanges. 

With respect to the product reseller 
price rules, these amendments will 
assign to products received in ex- 
changes a unit cost equal to the 
weighted average unit cost of that 
product currently in the reseller’s in- 
ventory. Resellers giving up product in 
exchanges will be required to adjust 
inventories of the product given up as 
though the products had been sold. 

Finally, refiners, resellers and retail- 
ers will be required to reflect certain 
cash payments made or received pur- 
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suant to exchanges as adjustments to 
increased nonproduct costs. 

These interim regulations are de- 
signed to minimize the accounting and 
administrative burdens on refiners, re- 
sellers and retailers of petroleum prod- 
ucts in accounting for exchanges 
under the price rules, while still gener- 
ally permit a dollar-for-dollar passth- 
rough of increased costs. 


DATES: Effective date: February 1, 
1979; Comments by February 22, 1979, 
4:30 p.m.; Requests to speak by Janu- 
ary 23, 1979, 4:30 p.m.; Hearing Date: 
February 6, 1979, 9:30 a.m. 


ADDRESSES: All comments to: Office 
of Public Hearings Management, 
Room 2313, 2000 M Street NW., De- 
partment of Energy, Docket No. ERA- 
R-77-17, Washington, D.C. 20461. Re- 
quests to speak to: Department of 
Energy, Attn.: Mack Lacefield, 2626 
West Mockingbird Lane, P.O. Box 
352228, Dallas, Texas 75235. 

Hearing location: Hotel Adolphus, 
Florentine Room, 1321 Commerce, 
Dallas, Texas 75221. 


FOR FURTHER INFORMATION 
CONTACT: 


Robert C. Gillette (Comment Proce- 
dures), Economic Regulatory Admin- 
istration, Room 2222, 2000 M Street 
NW., Washington, D.C. 20461, 202- 
254-5201; 


William Webb (Public Information), 
Economic Regulatory Administra- 
tion, 2000 M Street NW., Room B- 
110, Washington, D.C. 20461, 202- 
634-2170; 


Daniel J. Thomas (Office of Regula- 
tions and Emergency Planning), Eco- 
nomic Regulatory Administration, 
2000 M Street NW., Room 2310, 
Washington, D.C. 20461, 202-254- 
FATT; 


Jeffrey C. Conrad, (Office of Gener- 
al Counsel), Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 7132, Washington, D.C. 20461, 
202-633-8820. 


SUPPLEMENTARY INFORMATION: 


I. BACKGROUND AND SUMMARY. 

II. PETROLEUM PRODUCTS. 

A. Refiners. 

1. Prior Regulations, Proposal, and Com- 
ments. 

2. Interim Amendments Adopted. 

a. Definition of Exchange. 

b. Assignment of Increased Crude Oil and 
Non-product Costs. 

c. Treatment of Payments (Product and 
Cash) Made and Received Pursuant to 
Exchanges. 

B. Resellers and Retailers. 

1. Prior Regulations, Proposal, and Com- 
ments. 

2. Interim Amendments Adopted. 

III. CRUDE OIL. 

A. Prior Regulations, Proposal, and Com- 
ments. 

B. Interim Amendments Adopted. 


IV. APPLICATION OF THE INTERIM EX- 
CHANGE RULE UNDER THE REFIN- 
ERS’ PRICE FORMULAE. 

A. Petroleum Products. 

1. Increased Cost Allocation. 

2. Cash Reimbursements. 

B. Crude Oil. 

V. SERVICE AGREEMENTS. 

VI. RECORDKEEPING. 

VII. CRUDE OIL-FOR-PRODUCT EX- 
CHANGES AND PROCESSING 
AGREEMENTS. 

VIII. REQUEST FOR COMMENTS. 

Ix. COMMENT PROCEDURES. 

A. Written Comments. 

B. Public Hearing. 


I. BACKGROUND AND SUMMARY 


On September 14, 1977, the Federal 
Energy Administration (FEA) issued a 
Notice of Proposed Rulemaking and 
Public Hearing (42 FR 48343, Septem- 
ber 23, 1977) to consider amendments 
to the Mandatory Petroleum Price 
Regulations regarding the allocation 
of increased crude oil and non-product 
costs to covered products received pur- 
suant to exchange transactions. 

Effective October 1, 1977, all func- 
tions previously performed by FEA 
were transferred to DOE pursuant to 
the Department of Energy Organiza- 
tion Act (DOE Act, Pub. L. 95-91) and 
Executive Order No. 12009 (42 FR 
46267, September 15, 1977). Section 
705(b)(1) of the DOE Act provides in 
part that: 


The provisions of this Act shall not affect 
any proceedings * * * pending at the time 
this Act takes effect before any department, 
agency, commission, or component thereof, 
functions of: which are transferred by this 
Act; but such proceedings *** to the 
extent that they relate to functions so 
transferred, shall be continued * * *. 


Pursuant to this provision, this rule- 
making proceeding, begun by FEA 
prior to the activation of DOE, has 
continued. 

Further, in DOE Delegation Order 
No. 0204-4, the Secretary of Energy 
delegated to the Administrator of the 
ERA the authority to take such 
action, including the adoption of rules, 
as is necessary and appropriate to ad- 
minister several functions, among 
which are the allocation and pricing of 
crude oil and refined petroleum prod- 
ucts, pursuant to the provisions of the 
Emergency Petroleum Allocation Act 
of 1973, as amended (EPAA, Pub. L. 
93-159). 

Written comments with respect to 
the issues set forth in the September 
14 Notice were received from interest- 
ed parties and a public hearing was 
held on October 31, 1977. After consid- 
eration of all the written comments 
and oral presentations, and all other 
information available at this time, we 
have decided to make certain technical 
modifications in order to improve the 
mechanism as proposed in the Septem- 
ber 14 Notice for the treatment of in- 
creased costs associated with product 
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exchanges. However, in order to bal- 
ance the need for immediate guidance 
in the treatment of exchanges and the 
maximum opportunity for affected 
parties to comment on the technical 
modifications as adopted in these 
amendments, we are adopting these 
modifications as interim regulations 
effective January 1, 1979, and request 
written and oral comments with re- 
spect to these regulations. After 
review of the comments received, we 
will adopt further modifications to 
these regulations as appear appropri- 
ate from the comments. 

We understand that it is an estab- 
lished industry practice for refiners, 
resellers, and retailers to exchange 
crude oil or products with other firms 
pursuant to written or oral contracts 
known generally as “exchange agree- 
ments.” For example, an east coast re- 
finer of gasoline with a purchaser lo- 
cated on the west coast may exchange 
volumes of gasoline with a west coast 
refiner of gasoline that has a purchas- 
er located on the east coast. The east 
coast refiner acquires the gasoline 
from the west coast refiner for deliv- 
ery to its west coast purchaser, and 
the west coast refiner does the same 
on the east coast. As another example, 
a refiner with an excess of aviation 
fuel and a deficit of gasoline might ex- 
change aviation fuel for gasoline. 

Generally, each firm participating in 
an exchange receives something of es- 
sentially the same value as that which 
was given up. When a firm gives up a 
product of lesser unit value than the 
product received, the value difference 
is generally offset by the payment of 
cash or an additional volume of prod- 
uct. Differences in the market values 


of the two products exchanged are 


generally due to differences in the 
quality or locations of the products. A 
firm might also make or receive in an 
exchange a payment that represents a 
reimbursement for expenses such as 
transportation or storage incurred 
pursuant to the exchange. 

Transactions in which a firm trans- 
fers product to another on condition 
that the second firm transfer product 
to it and in which the volume of prod- 
ucts given up and the cash payments 
made by each firm are dependent on 
the value of the products received are 
called either exchanges or matching 
purchases and sales. Inasmuch as the 
effect of an exchange and a matching 
purchase and sale transaction is the 
same—that is, to relocate crude oil or 
product inventories in time, location, 
or volume—we have determined that 
either transaction should be treated as 
an exchange under these interim regu- 
lations. 

We have determined, however, that 
transactions between resellers and 
other firms which have some of the 
general characteristics of exchanges 
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but are entered into primarily by re- 
sellers to provide a service, such as 
storage or transportation to the other 
firm for a designated service fee 
should not be treated as exchanges 
under these interim regulations. These 
transactions are classed as “service 
agreements” under the interim regula- 
tions, and the costing treatment of 
products subject to service agreements 
is separately dealt with under the in- 
terim amendments adopted today. 

Prior ERA refiner price regulations 
have provided a method for allocating 
increased crude oil and non-product 
costs to products refined by a refiner 
and assigning increased costs to prod- 
ucts purchased by the refiner. The 
regulations have not, however, explic- 
itly provided for any adjustraent of 
such increased costs for products re- 
ceived or given up in exchanges. Simi- 
larly, the reseller price rules have not 
explicitly provided for any adjustment 
of increased costs to reflect exchange 
volumes. 

The interim amendments to the re- 
finer price rules adjust the “R,”’ term 
of the so-called “R” factor to reflect 
the net product received and given up 
in exchanges in a particular month. 
Where the product received or given 
up is not refined by the refiner, in- 
creased costs are adjusted by a new 
“X” factor term in the refiner price 
formulae. 

These amendments also provide that 
payments made and received as part of 
an exchange transaction by a refiner 
are deemed to reflect differences in 
lawful May 1973 prices of the products 
exchanged and accordingly are disre- 
garded in increased cost calculations. 
The only exception is where both par- 
ties have agreed in a written exchange 
agreement that cash payments are to 
represent a reimbursement of costs 
such as transportation or storage costs 
incurred by one exchange partner pur- 
suant to the exchange. Cash payments 
designated as a reimbursement of 
costs are treated as increased market- 
ing costs when they are paid and as a 
recovery of increased marketing costs 
when they are received. With the ex- 
ception of exchanges of exempt prod- 
ucts for covered products, we will not 
look beyond such express designations 
contained in an exchange agreement 
regarding cash payments for substan- 
tiation of these designations. Firms re- 
ceiving covered products in exchanges 
of covered for exempt products will be 
required to substantiate all exchange 
payment designations. 

The interim regulations also estab- 
lish methods of accounting for prod- 
ucts exchanged by resellers. Where a 
product is obtained by exchange, a 
unit cost equal to the current weight- 
ed average unit cost of that product in 
the seller’s inventory is assigned to 
each unit of the product received. Pay- 
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ments made and received as part of an 
exchange transaction are deemed to 
reflect the lawful May 1973 price dif- 
ferences and generally will not be used 
to adjust increased costs except where 
both parties agree in writing that part 
or all of the payment is a reimburse- 
ment for expenses incurred pursuant 
to the exchange. Cash payments desig- 
nated as a reimbursement of costs gen- 
erally will be treated as increased non- 
product costs when they are paid and 
as a recovery of increased non-product 
costs when they are received. Resellers 
receiving covered products in ex- 
changes of exempt for covered prod- 
ucts will be required to substantiate 
exchange payment designations. 

These interim regulations amend 
the refiner and reseller price regula- 
tions to account for product-for-prod- 
uct (product) exchanges. In addition, 
they restate explicitly the current re- 
finer price rules pertaining to crude 
oil-for-crude oil (crude oil) exchanges. 
These amendments do not affect the 
treatment of exchanges involving for- 
eign or dometic crude oil under the 
transfer pricing programs in § 212.84 
or crude oil exchanges under the 
crude oil reseller price regulations in 
Subpart L of Part 212. Also, these 
amendments do not apply to crude oil- 
for-product exchanges. However, as is 
explained in greater detail in Section 
VII, we are currently evaluating the 
need to initiate a separate rulemaking 
proceeding to address issues involved 
in processing agreements and crude 
oil-for-product exchanges. 


II. PETROLEUM PRODUCTS 
A. REFINERS 


1. Prior Regulations, Proposal, and 
Comments. Under § 212.83 of the cur- 
rent regulations, the increased costs of 
crude oil and non-product costs in- 
curred in a particular month are allo- 
cated in proportion to the volume of 
the particular products or product cat- 
egories refined by the refiner con- 
cerned. The so-called “R” factor of the 
refiner price formula in this section al- 
locates such increased costs to each re- 
fined product or product category on 
the basis of the proportion its volume 
bears to the total volume of products 
refined. Section 212.83 also provides 
for the passthrough of increased pur- 
chased product costs. Section 212.83 
does not, however, explicitly provide 
for assignment of increased costs to 
products received by exchange and 
does not explicitly provide for the re- 
duction of increased costs attributable 
to products given up in exchanges. 

Under the cost allocation method 
initially adopted by FEA in 1974, in- 
creased costs were allocated by the so- 
called ““V” factor according to the rela- 
tive proportion of the estimated sales 
volumes of all products or product cat- 
egories, including products purchased 
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and the net volume of products re- 
ceived in exchanges. Effective Febru- 
ary 1, 1976, FEA amended § 212.83 to 
provide refiners a one-time election to 
allocate increased crude oil costs in 
proportion to volumes sold (the “V” 
factor) or in proportion to volumes re- 
fined (the “R” factor), (41 FR 5111, 
February 4, 1976). Effective March 1, 
1977, the price regulations were fur- 
ther amended to require all refiners to 
use the “R” factor to allocate in- 
creased crude oil and non-product 
costs (42 FR 5023, January 27, 1977). 

However, inasmuch as volumes of 
covered products received by exchange 
are not “refined by the refiner con- 
cerned,” the “R” factor does not ex- 
plicitly provide for the allocation of 
increased crude oil and non-product 
costs to volumes of covered products 
received by exchange.* This could, 
with respect to volumes of exchanged 
products, result in the very distortions 
that it was intended to eliminate with 
respect to purchased products. For ex- 
ample, assume that Refiner A refines 
2,000 barrels of gasoline and 2,000 bar- 
rels of aviation fuel, at a total in- 
creased cost of $32,000, and then ex- 
changes 1,000 barrels of gasoline for 
1,000 barrels of aviation fuel. 

Under a strict application of the “R”’ 
factor, refiner A would allocate 
$16,000 of increased costs to both the 
gasoline and aviation fuel product cat- 


*As of February 1, 1976, increased costs 
attributable to product categories other 
than gasoline could be reallocated to gaso- 
line by the so/called “H” factor pursuant to 
§ 212.83(d) (see 40 FR 10444, March 6, 1975; 
41 FR 5111, February 4, 1976). Accordingly, 
a firm that exchanged a covered product for 
gasoline was permitted under § 212.83(d) to 
reallocate increased costs from the product 
category of the product given up to gaso- 
line. However, where gasoline was ex- 
changed for another covered product, a firm 
was precluded under § 212.83(d) from reallo- 
cating increased costs from gasoline to the 
product category received. Effective June 1, 
1976 residual fuel oil was exempted from 
the Mandatory Petroleum Allocation and 
Price Regulations (41 FR 13896, April 1, 
1976). Effective July 1, 1976, FEA exempted 
middle distillates, including No. 2 heating 
oil and No. 2-D diesel fuel, from regulations 
(41 FR 24516, June 16, 1976; 41 FR 24518, 
June 16, 1976). Effective September 1, 1976, 
FEA exempted naphthas, gas oil, and cer- 
tain other general refinery products from 
regulations (41 FR 30096, July 22, 1976). 
Also, effective October 1, 1976, FEA exempt- 
ed naphtha jet fuel from regulations (41 FR 
40451, September 20, 1976; 41 FR 40452, 
September 20, 1976). Commencing July 1, 
1976 for general refinery products, April 21, 
1976 for No. 2 oils, and September 1, 1976 
for naphtha jet fuels, the passthrough of in- 
creased costs attributable to exempt prod- 
ucts in prices charged for covered products 
was expressly proscribed in § 212.83(d). 
Therefore, following the decontrol of such 
products, a firm that exchanged an exempt 
product for gasoline was precluded under 
the regulations from reallocating increased 
costs from the exempt product category to 
gasoline. 
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egories as though the exchange did 
not take place. This would result in 
distorted increased cost allocations: 
$16 per barrel to the remaining 1,000 
barrels of gasoline and $5.33 per barrel 
to the 3,000 barrels of aviation fuel. 

Accordingly, this rulemaking pro- 
ceeding was initiated to provide refin- 
ers with an explicit mechanism in 
§ 212.83 for the assignment of in- 
creased costs attributable to products 
given up to covered products received 
in exchanges. 

FEA proposed to adopt a “cost allo- 
cation method” under which the in- 
creased crude oil and non/product 
costs attributable to volumes of the 
product given up would be subtracted 
from the total dollar amount of in- 
creased costs that could be allocated 
to that product or product category 
before the exchange took place. In 
turn, that same amount would have 
been added to the total dollar amount 
of increased costs that could be allo- 
cated to the product or product cate- 
gory received. For example, under the 
proposal, where a refiner exchanges 
2,000 barrels of gasoline, which had in- 
creased costs of $10,000, for 2,150 bar- 
rels of aviation jet fuel, the total in- 
creased costs to be allocated to gaso- 
line would be reduced by the amount 
of increased costs attributable to the 
2,000 barrels of gasoline given up, or 
$10,000, and the total of increased 
costs to be allocated to aviation jet 
fuel would be increased by that same 
amount. 

FEA also requested comments on 
two alternative methods. One, called 
the “alternative cost allocation” 
method, would have permitted the al- 
location to products received by ex- 
change of an amount equal to the in- 
creased costs that were actually passed 
through in sales of products given up 
(rather than the increased costs at- 
tributable to the products given up). 
Under this method, a greater or lesser 
amount of increased costs than were 
volumetrically allocated to volumes of 
product given up in a particular 
month would be allocated to volumes 
of product received, depending upon 
the amount of such increased costs ac- 
tually passed through in lawful prices 
of the product type given up. The 
other alternative method, called the 
“sales” method, would have permitted 
a refiner to establish the market rev- 
enues (based on lawful prices) that 
could be received from the sale of 
products given up and to attribute 
such amount as the purchased product 
cost of products received in the ex- 
change. 

With respect to the treatment of 
cash payments made and received pur- 
suant to exchange transactions, FEA 
proposed that a refiner be required to 
reduce the total dollar amount of in- 
creased costs that could be assigned to 


volumes of product received by the 
amount of the cash payment received 
in the exchange. Conversely, a refiner 
would have been permitted to increase 
the total dollar amount of increased 
costs that could be assigned to vol- 
umes of product received by the 
amount of the cash payment made in 
the exchange. A refiner receiving or 
delivering more than one type of prod- 
uct in a single exchange would have 
treated the transaction as two or more 
separate exchange transactions and 
accordingly would have made adjust- 
ments to reflect cash payments made 
and received for each product involved 
in the exchange. 

With respect to the treatment of 
time exchanges, FEA proposed that a 
refiner that gave up product during 
one month in exchange for product to 
be received in a subsequent month 
would compute the increased costs al- 
locable to the volume of product given 
up, assign such increased costs to an 
“exchange reserve,” and reassign such 
increased costs to volumes of product 
received at the time the volumes were 
actually received. 

Finally, FEA requested comments as 
to whether any of these amendments 
to the price regulations should be ef- 
fective retroactively or should be 
adopted prospectively only. 

Commenters generally agreed with 
the objective and concept of the pro- 
posed cost allocation method, but 
many noted several significant prob- 
lems inherent in the proposed mecha- 
nism. Commenters generally felt that 
the proposed method would impose an 
increased administrative burden on 
firms engaging in many exchange 
transactions, primarily because of the 
need to account separately for each 
exchange transaction and to use an ex- 
change reserve for time exchanges. 
They proposed that this administra- 
tive burden could be essentially elimi- 
nated by attributing to the net vol- 
umes of products received or given up 
during a particular month the refin- 
er’s current unit increased crude oil 
and non-marketing non-product costs 
for the product involved. This could be 
accomplished by adjusting the numer- 
ator of the “R” factor to reflect the 
net volume of each product received or 
given up in a particular month. Sever- 
al commentors also indicated that the 
exchange mechanism should reflect 
purchased as well as refined products 
involved in exchanges. 

After consideration of the comments 
received in this proceeding, we are 
adopting on an interim basis the sug- 
gested method of adjusting the nu- 
merator of the “R” factor to reflect 
products refined by the refiner that 
are involved in exchanges in a particu- 
lar month. To facilitate accounting for 
exchanges, a refiner will not be re- 
quired to determine whether products 
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involved in exchanges are refined or 
purchased. Under these interim regu- 
lations, all exchange volumes shall be 
deemed to be refined by the refiner. 

Commenters generally opposed the 
“alternative cost allocation” method 
on the grounds that it would require 
extensive recordkeeping data for 
exempt products and that the in- 
creased costs actually recovered in 
sales of one product bear no relation 
to the increased costs that should be 
allocated to a different product. 

A majority of the commenters em- 
phasized that the proposed require- 
ment to adjust increased costs to re- 
flect all cash payments made and re- 
ceived would disrupt the nature of the 
exchange transaction. It was argued 
that cash payments are made to adjust 
for differences in the market values of 
the products exchanged and to reim- 
burse one refiner for transportation 
costs, storage costs, etc., incurred pur- 
suant to the exchange. Differences in 
the market value of products ex- 
changed are generally attributable to 
either the differences in the type of 
product or the location of the prod- 
ucts exchanged. Commenters stated 
that inasmuch as current differences 
in market values of products generally 
reflect differences in May 15, 1973 
prices, no increased cost adjustment 
should be made in the price of the 
product received to reflect cash pay- 
ments made or received to compensate 
for these differences. Commenters in- 
dicated, however, that increased costs 
should be adjusted to reflect cash pay- 
ments attributable to reimbursements 
of transportation costs, storage costs, 
etc., incurred by one party pursuant to 
an exchange. 

Several commenters indicated that 
they have treated exchanges as 
matching purchase and sale transac- 
tions in which two firms agree to sell 
products to each other. In these trans- 
actions the volume of products given 
up and the cash payments made by 
each firm are dependent on the value 
of the products received. Those firms 
that have considered the product re- 
ceived as: purchased product argued 
that the adoption of the proposed cost 
allocation method would require a 
change in their accounting practices. 
Other firms, in opposition to the sales 
method, noted that the adoption of 
the sales method would require the es- 
tablishment of new class of purchaser 
designations and modifications of the 
- equal application rule and banking 
provisions, thereby further complicat- 
ing the price regulations applicable to 
refiners. 

Inasmuch as the vast majority of the 
commenters have accounted for 
matching purchase and sale transac- 
tions as exchanges, we have decided to 
treat all matching purchase and sale 
transactions as exchanges to deter- 
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mine lawful selling prices of covered 
products involved in such transactions. 
We request comments with respect to 
the burden this regulation will impose 
upon firms which now treat these 
transactions as matching purchases 
and sales. 

Finally, a majority of the com- 
menters were opposed to the retroac- 
tive application of any amendments 
that might be adopted as a result of 
this proceeding. We have determined 
that retroactive application of these 
amendments would be inappropriate 
at this time because of the added com- 
pliance and enforcement burdens that 
would result. Moreover, the specific 
mechanism which we are adopting, 
while accomplishing basically the 
same result as that proposed, is differ- 
ent in certain technical respects than 
the mechanism proposed in the Sep- 
tember 14 Notice. However, we agree 
with the many comments submitted in 
this proceeding that urged a prompt 
resolution of the issues under consid- 
eration. Accordingly we are adopting 
these amendments effective January 
1, 1979, on an interim basis. In order 
to afford interested parties the maxi- 
mum opportunity to comment on the 
technical aspects of these amend- 
ments, the proceeding will be contin- 
ued in order to receive additional writ- 
ten and oral comments. 

2. Interim Amendments Adopted. a. 
Definition of Exchange. 

For purposes of these amendments, 
the term “exchange” means a transac- 
tion involving the reciprocal transfer 
of crude oil or products (but not crude 
oil for products) between two firms. 
An exchange frequently includes a 
cash or crude oil or product volume 
payment which (1) equalizes the 
values of the crude oil or products 
transferred, (2) reimburses a firm for 
costs incurred pursuant to an ex- 
change, or (3) a combination of these 
two. The term exchange includes a 
“matching purchase and sale” transac- 
tion. For purposes of these regula- 
tions, a “matching purchase and sale” 
transaction is one in which two firms 
agree to sell crude oil to each other or 
product to each other (but not crude 
oil for products), and in which the vol- 
umes transferred and the cash paid 
and received by each firm are depend- 
ent on the value of the crude oil or 
products received. 

We have determined that the term 
exchange should not include a “service 
agreement”. For purposes of these reg- 
ulations, a “service agreement” is an 
agreement in which a reseller, incident 
to providing a service such as trans- 
portation to another reseller or a re- 
finer, obtains title to product received 
from the second firm, renders the 
service, subsequently transfers title to 
the same or similar product back to 
the second firm, and charges a fee. For 
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example, Firm A has gasoline in Hous- 
ton and has a customer in Dallas. Re- 
seller B operates a private carrier be- 
tween Houston and Dallas and is will- 
ing to transport the gasoline for Firm 
A. Firm A delivers title to the gasoline 
to Reseller B in Houston. Reseller B 
transports the gasoline to Dallas, de- 
livers the gasoline to Firm A and 
charges Firm A a service fee. Reseller 
B’s interest in entering this transac- 
tion is clearly to make a profit by pro- 
viding a transportation service. The 
treatment of service agreements is dis- 
cussed in greater detail in Section V. 

b. Assignment of Increased Crude Oil 
and Non-product Costs. We recognize 
that a refiner may participate in many 
separate exchange transactions in a 
given month, and that it would be ad- 
ministratively burdensome to require 
increased cost allocations to be com- 
puted separately for each transaction. 
Accordingly, these interim regulations 
represent our attempt to minimize the 
compliance and enforcement burdens 
associated with exchange accounting. 
The assignment of increased costs to 
volumes of covered products received, 
and the reduction of increased costs 
attributable to covered products given 
up (limited to costs incurred to refine 
the product given up), will be made on 
the basis of the refiner’s net monthly 
exchange volumes; __ transaction-by- 
transaction calculations are not re- 
quired. A detailed explanation of the 
method of allocating increased costs to 
exchanged products is contained in 
Section IV. 

As noted previously, the interim reg- 
ulations are based on the concept pro- 
posed by a number of commenters to 
adjust increased cost allocations to re- 
flect exchange volumes by revising the 
numerator of the “‘R” factor, “R,”’. We 
agree that a revision of the “R” factor 
to reflect the net monthly exchange 
volumes of product of a specific type 
provides an administratively simple 
means of assigning increased costs to 
exchanged products. Under this revi- 
sion, increased costs attributable to 
products of the type received will be 
adjusted by an amount equal to the 
current month unit increased cost (in- 
creased crude oil and non-marketing 
non-product cost) allocated to that 
product times the net volume of the 
product received and given up in ex- 
changes during a particular month. In- 
creased costs attributable to products 
of the type given up will be similarly 
adjusted. 

Thus, where the refiner experiences 
a net gain by exchange of products of 
the type ‘i,” “R,*” is increased by the 
net volume gain which results in the 
allocation of more increased crude oil 
and non-marketing non-product costs 
to products of that type. Conversely, 
where the refiner experiences a net 
loss by exchange of products of the 
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type “i,” the “R,’” term is reduced by 
the net volume loss which results in 
the allocation of fewer increased crude 
oil and non-marketing non-product 
costs to products of that type. Where 
a refiner gives up and receives an 
equal volume of the same product in a 
particular month, the “R,’” term will 
not be adjusted. However, if the ex- 
change occurs over two particular 
months, the “RR,” term will be reduced 
in the month in which the product is 
given up and will be increased in the 
month in which the product is re- 
ceived. 

Where a refiner does not refine the 
product given up or received in an ex- 
change, increased costs will be adjust- 
ed by the “X” factor, a new term in 
the d and D,* formulae prescribed in 
§ 212.83(c)(2) (i) and (ii). Under the 
“X” factor, increased costs will be allo- 
cated to products given up and re- 
ceived on the basis of the refiner’s 
month of measurement unit increased 
crude oil and non-marketing non-prod- 
uct costs multiplied by the net volume 
of product received and given up in 
that month. These revisions to the 
price formulae are discussed in more 
detail in Section IV. 

The interim regulations should 
enable refiners to assign increased 
costs to covered products received by 
exchange with a minimum of adminis- 
trative burden. The ease of application 
flows from assigning to volume of 
product given up and received in ex- 
changes under the modified “R” 
factor and the “X”’ factor the refiner’s 
month of measurement unit increased 
crude oil and non-marketing non-prod- 
uct costs in the particular month in 
which a product is given up or re- 
ceived. Moreover, this method of treat- 
ing exchanges is not complicated by 
any requirement to determine wheth- 
er the specific volumes of a product 
given up had been refined or pur- 
chased. 

We also believe that this regulatory 
scheme, to a substantial extent, will 
permit refiners to maintain the funda- 
mental nature of exchanges. Under 
these regulations, as the same unit in- 
creased cost will be used to adjust in- 
creased costs attributable to the prod- 
uct given up and the product received, 
each refiner will have the opportunity 
to obtain the same revenues in sales of 
the product received that it had with 
respect to the product given up. (This 
takes into consideration cash and 
volume payments made to offset the 
market value differences of the prod- 
ucts exchanged and to reimburse ex- 
change partners for costs incurred 
pursuant to exchanges, as discussed 
below.) 

We request comments with respect 
to the effects of assigning increased 
costs to products received and given 
up in exchanges under the modified 
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“R” factor and the “‘X” factor on the 
basis of the refiner’s month of mea- 
surement unit increased crude oil and 
non-marketing non-product costs. 

While the interim regulations pro- 
vide a mechanism that is generally 
suitable to exchange transactions 
which are completed in a single 
month, exchanges which occur over 
several months may present the possi- 
bility of certain pricing distortions. 
Factors such as inflation effect 
monthly variations in a refiner’s in- 
creased crude oil and non-product 
costs. Theoretically, therefore, under 
these interim regulations a refiner 
that gives up product in one month 
and receives product in a subsequent 
month is likely to assign a greater 
amount of increased crude oil and 
non-marketing non-product costs to 
volumes received than would have 
been assigned to that product if it had 
been received in the same month in 
which the product was given up. To 
preserve the simplicity of the regula- 
tory scheme adopted here, the interim 
regulations do not provide a method to 
adjust increased costs assigned to vol- 
umes involved in exchanges to account 
for inflationary increases. We request 
comments, however, with respect to 
the effects of inflation on exchange 
transactions which occur over several 
months and to the feasibility of ad- 
justing increased costs attributable to 
volumes involved in such exchanges to 
account for factors such as inflation. 

c. Treatment of Payments (Product 
and Cash) Made and Received Pursu- 
ant to Exchanges. Commenters at the 
October 31 hearing, and written com- 
ments in response to a request at the 
hearing for additional information, in- 
dicated that payments in volumes of 
products or in cash generally adjust 
for the difference in the market values 
of the products exchanged, reimburse 
a refiner for costs incurred pursuant 
to the exchange, or a combination of 
these two. Differences in market 
values of products exchanged were 
said to reflect differences in the qual- 
ity, the locations of the exchange 
points, or time of receipt and delivery 
of the products exchanged. Reimburs- 
able costs mentioned as costs incurred 
by a refiner pursuant to an exchange 
included costs to transport products 
involved in exchanges from the ex- 
change point to the delivery point and 
costs to store such products. Com- 
menters indicated that often the date 
of an exchange payment does not coin- 
cide with the flow:of products ex- 
changed. For example, firms often 
enter exchange agreements, including 
multiple exchange transactions, in 
which exchange partners periodically 
balance their accounts by product or 
cash payments. 

On the basis of the comments and 
testimony in this proceeding, we have 


determined to classify exchange pay- 
ments (whether in cash or in volume) 
as: (1) a difference in the market 
values of the products exchanged 
(“differential”) or (2) a reimbursement 
of costs incurred in the exchange (“re- 
imbursement’’), and to treat them as 
follows: 

(1) Volume Payments. Volume pay- 
ments, whether a differential or a re- 
imbursement payment, will be auto- 
matically taken into account under 
the “RR” factor as modified in these 
regulations, and under the new “xX” 
factor formula adopted in these regu- 
lations. With respect to a refiner re- 
ceiving a volume payment—that is, re- 
ceiving more product in an exchange 
than it gives up—the modified “R” 
factor and the new “X” factor assign 
more increased costs to the volume of 
product received. The refiner receiving 
the volume payment has the opportu- 
nity to recover at the lawful selling 
prices of the volumes received and all 
other volumes the value of the prod- 
uct given up and its cost of incidental 
services, if any, that were performed 
in the exchange. With respect to a re- 
finer making a volume payment, that 
is, giving up more product in an ex- 
change than it receives, the modified 
“R” factor and the new “X” factor 
assign less increased costs to the 
volume of product received. The refin- 
er making the volume payment has 
the opportunity to recover at the 
lawful selling prices of the volumes re- 
ceived and all other volumes the value 
of the product given up and the refin- 
er’s cost of incidental services, if any, 
that were performed in the exchange. 

For example, in an exchange be- 
tween Refiner A and Refiner B, Refin- 
er A gives up 100 gallons of aviation 
fuel and receives 90 gallons of gaso- 
line. The ten gallon difference in vol- 
umes exchanged (volume payment) 
could represent a difference in the 
value of the products exchanged or a 
reimbursement of a cost incurred by 
Refiner B to transport or store the 
‘gasoline that it gave up in the ex- 
change. Assume that in the month in 
which the exchange occurred, each re- 
finer incurred $100 of increased cost to 
refine 150 gallons of gasoline and 150 
gallons of aviation fuel. Prior to the 
exchange each refiner would allocate a 
total of $50 of increased costs to gaso- 
line and a total of $50 of increased 
costs to aviation fuel ($100x150 
gals. =$50/300 gals). The per unit allo- 
cation would be $.33 per gallon. Subse- 
quent to the exchange, Refiner A 
would be required under the interim 
regulations to adjust the “R,’” term of 
the “R” factor to reflect the volume of 
product given up and received. As a 
result, Refiner A would allocate $80 of 
increased costs to gasoline ((150 
gal.+90 gal.)x$.33=$86), and $16.67 to 
aviation fuel ((150 gal.—100 
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gal.) x $.33=$16.67), or a total of $96.67 
to both products. The total amount of 
increased costs Refiner A could allo- 
cate to products after the exchange is 
therefore $3.33 less than the $100 
which it could allocate before the ex- 
change. Refiner B would similarly be 
required to adjust the “R” factor and 
would allocate $20 and $83.33 of in- 
creased costs to gasoline and aviation 
fuel, respectively, or a total of $103.33 
to both products. The $3.33 loss and 
gain in increased cost allocation by Re- 
finers A and B, respectively, could rep- 
resent the difference in the May 15, 
1973 selling prices of the products ex- 
changed, or a difference in the costs of 
a service incidental to performing the 
exchange, or a combination of both. In 
any event, under the _ regulations 
adopted today, Refiners A and B 
would be bound by the adjustments in 
allowable increased costs provided for 
in the revised “‘R”’ factor. 

(2) Cash Payments. With respect to 
cash payments, we believe that an 
exact accounting of the portion of an 
exchange payment actually represent- 
ing reimbursements and differentials 
is not necessary as long as both ex- 
change partners treat such payments 
in the same manner. This is best ex- 
plained by considering the two types 
of cash payments separately. 

(a) Cash Differentials. Cash differen- 
tials, as this term is used in the regula- 
tions adopted today, reflect differ- 
ences in current market values (which 
may not exceed lawful prices under 
DOE regulations) of the products in- 
volved in the exchange. These differ- 
ences either correspond to the differ- 
ences in the lawful May 1973 prices of 
the products exchanged or changes in 
their relative values since then. Ac- 
cordingly, cash differentials should 
not be reflected in the calculation of 
increased costs. This provides each re- 
finer with the opportunity to recover 
at the lawful selling price of the prod- 
uct received the same revenues that it 
would have had the opportunity to re- 
cover in the sales of the product given 
up at its lawful selling price. 

For example, assume that Refiner A 
could sell gasoline and aviation fuel at 
current lawful prices of $13.91 (based 
upon a lawful May 15, 1973 price of 
$5.91) and $13.00 (based upon a lawful 
May 15, 1973 price of $5.00) per barrel, 
respectively. If Refiner A exchanged 
equal volumes of aviation fuel for gas- 
oline and paid a $.91 per barrel cash 
differential, the additional $.91 it 
could charge for each barrel of gaso- 
line as a result of the higher May 15, 
1973 price for gasoline would compen- 
sate it for the differential paid. Simi- 
larly, if Refiner A exchanged gasoline 
for aviation fuel and received a $.91 
per barrel cash differential, the differ- 
ential would compensate for the lower 
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lawful price that it could charge for 
each barrel of aviation fuel. 

If the cash differential were greater 
or less than $.91, it could be because 
the relative values of gasoline and avi- 
ation fuel have changed since May 15, 
1973. In this case a cash differential 
paid by Refiner A would theoretically 
still be made up in the prices charged 
for the product received, and a cash 
differential received would theoretical- 
ly compensate Refiner B for the addi- 
tional revenues that would have been 
received from sales of the product 
given up. In either case there is no 
reason to reflect the cash differential 
in the calculation of increased costs. 

The same result occurs in like prod- 
uct exchanges with respect to the pay- 
ment and receipt of location-related 
cash differentials, which are also re- 
flected in lawful May 15, 1973 prices 
plus or minus changes in relative 
values since then. A refiner receiving 
the payment will therefore be general- 
ly compensated for the revenues it 
could have obtained in sales of the 
product given up, and the refiner 
paying the differential will recover in 
general the payment in the higher 
price it can charge for the product re- 
ceived. 

Accordingly, we believe that the pay- 
ment or receipt of cash differentials 
should be disregarded in the calcula- 
tion of a firm’s increased costs. Under 
these interim regulations, all cash pay- 
ments made pursuant to exchanges 
will be considered differentials unless 
explicitly identified in a written ex- 
change agreement as reimbursements. 

However, to prevent the allocation 
of increased costs from exempt to cov- 
ered products, where a refiner gives up 
an exempt product for a covered prod- 
uct in an exchange and receives a cash 
payment, the payment must be treat- 
ed as a reimbursement except where 
the exchange agreement substantiates 
that the payment reflects the market 
value differences in the products ex- 
changed. 

(b) Cash Reimbursement. Cash reim- 
bursements are cash payments made 
or received for the purpose of reim- 
bursing a refiner for incidental costs 
such as transportation or storage in- 
curred pursuant to an exchange trans- 
action. Comments indicated that refin- 
ers generally treat these costs as mar- 
keting costs and pass them through in 
the prices of the product category to 
which such costs are attributable. For 
example, where a refiner enters an ex- 
change in which it gives up gasoline 
and receives aviation fuel and, incident 
to the exchange, incurs costs to trans- 
port gasoline for the convenience of 
the exchange partner, it would likely 
treat the costs incurred as marketing 
costs of gasoline for the month in 
which they were incurred. That refin- 
er should also reduce gasoline market- 
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ing costs to reflect cash reimburse- 
ments that it received in the transac- 
tion. The refiner making a reimburse- 
ment payment to an exchange partner 
would treat the payment as a gasoline 
marketing cost. 

We have determined to reflect the 
payment and receipt of cash reim- 
bursements in connection with ex- 
changes as adjustments to month of 
measurement increased marketing 
costs of the product for which the 
service was provided. Accordingly, in 
the above example, the refiner receiv- 
ing the reimbursement for costs in- 
curred in transporting a product for 
its exchange partner will reduce its in- 
creased marketing costs of gasoline in 
the month in which the payment is re- 
ceived by the dollar amount received. 
The refiner making the reimburse- 
ment will increase its increased mar- 
keting costs of gasoline in the month 
in which the payment is made by the 
dollar amount paid. 

In order for a cash payment to be 
treated as a reimbursement, it must be 
expressly designated as such in the ex- 
change agreement so that each refiner 
will adjust its increased marketing 
costs to reflect the same _ dollar 
amount. If the cash reimbursement 
portion of a cash payment is not ex- 
pressly designated as such in a written 
document signed by both parties to 
the exchange, no part of the cash pay- 
ment may be considered a cash reim- 
bursement. 

However, to prevent the allocation 
of increased costs from exempt to cov- 
ered products, where a refiner gives up 
an exempt product for a covered prod- 
uct in an exchange and makes a cash 
payment, the payment must be treat- 
ed as a differential except where the 
exchange agreement specifies the serv- 
ices rendered by the exchange part- 
ner. 

We request comments regarding the 
requirement to adjust increased mar- 
keting costs of the product for which 
the service was performed. 


B. RESELLERS AND RETAILERS 


1. Prior Regulations, Proposal, and 
Comments. Resellers, retailers and re- 
seller-retailers (sellers) of petroleum 
products are required to determine the 
maximum selling prices of covered 
products in accordance with the price 
regulations prescribed in Subpart D of 
Part 212 (reseller price regulations). 
Section 212.93 provides that the maxi- 
mum lawful price that may be charged 
by sellers of covered products (other 
than crude oil) is the weighted average 
price at which the product was lawful- 
ly priced by the seller in transactions 
with the class of purchaser concerned 
on May 15, 1973, plus increased prod- 
uct costs and certain increased non- 
product costs. The term “increased 
product costs” is defined in § 212.92 as 
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the difference between the 
weighted average unit cost of a prod- 
uct in inventory and the weighted 
average unit cost of that product in in- 
ventory on May 15, 1973 * * *.” The 
term “product in inventory” is defined 
in § 212.92 as the seller’s ‘“* * * stock 
of a product * * * purchased and held 
for resale.” Section 212.93 does not ex- 
plicitly provide a mechanism for the 
adjustment of weighted average costs 
to reflect product-for-product  ex- 
c be 
In the September 14 Notice, FEA 
proposed a method that would have 
required a seller to impute to volumes 
of product received by exchange a 
weighted average unit cost of product 
in inventory equal to the weighted 
average unit inventory cost of the 
product given up, multiplied by the 
volume of product given up, and divid- 
ed by the volume of product received 
in the exchange. This imputed inven- 
tory cost would have been determined 
with reference to the weighted aver- 
age inventory cost of the product 
given up at the time it was given up. A 
seller would have adjusted this imput- 
ed weighted average unit inventory 
cost by the unit value of any cash pay- 
ment made or received. (The unit 
value of the cash payment would have 


* As of April 28, 1976, increased product 
costs attributable to general refinery prod- 
ucts, No. 2 oils, aviation jet fuel, and pro- 
pane could be reallocated for passthrough 
in prices of gasoline pursuant to § 212.93(i) 
(see 41 FR 24516, June 16, 1976; 41 FR 
18304, May 3, 1976). Accordingly, a seller 
that exchanged a covered product for gaso- 
line was permitted under § 212.93(i) to real- 
locate increased product costs from prod- 
ucts given up to the volumes of gasoline re- 
ceived. However, where a covered product 
was received in an exchange for gasoline, 
the seller was not permitted to reallocate in- 

product costs from the gasoline 
given up to the volumes of product reveived. 

Effective June 1, 1976, residual fuel oil 
was exempted from the Mandatory Petro- 
leum Allocation and Price Regulations (41 
FR 13896, April 1, 1976). Effective July 1, 
1976, FEA exempted middle distillates, in- 
cluding No. 2 heating oil and No. 2 D diesel 
fuel, from regulations (41 FR 24516, June 
16, 1976; 41 FR 24518, June 16, 1976): Effec- 
tive September 1, 1976 FEA exempted naph- 
thas, gas oil, and certain other general re- 
finery products from regulations (41 FR 
30096, July 22, 1976). Also, effective October 
1, 1976, FEA exempted naphtha jet fuel 
from regulations (41 FR 40451, September 
20, 1976; 41 FR 40452, September 20, 1976). 
Commencing April 21, 1976, for No. 1 heat- 
ing oil, No. 2 diesel fuel, and kerosene, and 
commencing September 1, 1976 for naphtha 
jet fuel, the reallocation of increased prod- 
uct costs to non-exempt products was pro- 
scribed in § 212.93(i). 

Accordingly, following the exemption of 
such products from price regulations, the 
regulations did not provide a seller that ex- 
changed an exempt product for gasoline or 
gasoline for another covered product with 
an explicit method for reallocating in- 
creased product costs from the product 
given up to the product received. 
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been the total cash payment divided 
by the volume received.) FEA noted 
that certain exchanges occurred over 
time, that is, a seller would receive and 
deliver products over several account- 
ing periods. When a seller received one 
product prior to giving up another 
product, the seller would have imput- 
ed a weighted average unit inventory 
cost to the product received at the sell- 
er’s current inventory cost of the prod- 
uct received. The seller would have 
subsequently adjusted the inventory 
cost of the product received to reflect 
the actual inventory cost of the prod- 
uct delivered at the time of delivery. 
When a seller gave up product prior to 
receiving another product, the dollar 
value attributable to the product given 
up would have been assigned to an 
“exchange reserve” and subsequently 
assigned to the product received at the 
time of receipt. 

A majority of the commenters 
agreed that the mechanism proposed 
by FEA was too burdensome, as the 
proposal to impute, and later to 
adjust, inventory costs in time ex- 
changes would involve continuous 
tracking of exchange balances. Com- 
menters also suggested that the pro- 
posed treatment of cash payments 
would result in an advantage to one 
seller and a disadvantage to the other. 
For example, a seller that gives up a 
product having a higher lawful market 
price than the product received gener- 
ally receives a cash payment equal to 
the difference in the relative market 
values of the products exchanged. The 
proposed requirement to adjust the 
unit cost assigned to the product re- 
ceived by the cash received would not 
provide the seller-the opportunity to 
recover revenues, which when added 
to the cash received, equaled those it 
had the opportunity to recover in sales 
of the product given up. Conversely, 
the requirement to adjust the unit 
cost assigned to the product received 
by the cash paid would provide the 
seller making a payment and receiving 
the higher valued product an opportu- 
nity to recover more revenues in sales 
of the product received than could 
have been recovered in sales of the 
product given up. In addition, it could 
pass through the cost of the cash pay- 
ment in the sale of the products of the 
type received. 

2. Interim Amendments Adopted. 
After consideration of the comments 
received in this rulemaking and all the 
data and other information available 
at this time, we have decided to adopt 
interim regulations regarding product- 
for-product exchanges between re- 
sellers. Under these regulations, a 
seller will assign to volumes of product 
received a unit cost equal to the 
weighted average unit cost of that 
product currently in inventory. The 
volumes received in exchanges that 


are unsold as of a subsequent inven- 
tory recalculation under § 212.93 will 
be included in such recalculation at 
the unit cost assigned to the exchange 
volumes at the time they are received. 

The interim regulations add a defini- 
tion of “purchase” to § 212.92 of the 
reseller price regulations to provide 
that the term “purchase” will include 
volumes received in exchanges as well 
as purchased volumes for purposes of 
computing the weighted average unit 
cost of a product in inventory and the 
carryover of umrecouped increased 
costs under § 212.93. 

The interim regulations define the 
terms “exchange,” “matching pur- 
chase and sale,” and “service agree- 
ment” in §212.92. The term “ex- 
change” is defined as a transaction in- 
volving the reciprocal transfer of prod- 
uct between two firms which may in- 
clude a cash or product volume pay- 
ment by one firm to (1) equalize the 
values of the products transferred, (2) 
reimburse a firm for costs incurred 
pursuant to an exchange, or (3) to ac- 
complish both. The term “exchange” 
includes a “matching purchase and 
sale” transaction, that is, an agree- 
ment between two firms to sell prod- 
uct to each other and in which the vol- 
umes transferred and the cash paid or 
received by each firm are dependent 
on the value of the products received. 

However, the term “exchange” does 
not include a “service agreement,” 
that is, an agreement pursuant to 
which a reseller, incident to providing 
a service such as transportation to an- 
other reseller or a refiner, obtains title 
to the product received from the 
second firm, renders the service, subse- 
quently transfers title to the same or 
similar product back to the second 
firm and charges a fee. (See Section II. 
A. 2. a. above for an example of a serv- 
ice agreement and Section V. for a 
more complete discussion of the treat- 
ment of service agreements under 
these interim regulations.) 

The interim amendments. add 
§ 212.96, which provides the method to 
compute the unit increased product 
cost attributable to a product received 
in an exchange. ‘This method assigns 
to the products received in an ex- 
change a unit cost equal to the seller’s 
weighted average unit inventory cost 
of the product of the type received on 
the date such product is received in 
the exchange. The seller is required to 
adjust its inventory of the product 
given up as if the volume given up had 
been sold, in accordance with general- 
ly accepted accounting principles ap- 
plicable to inventories, consistently 
and historically applied by the seller. 
For example, if a seller uses first-in- 
first-out (FIFO) accounting and gives 
up a product in an exchange, the seller 
is required to reduce the volume of the 
product in its inventory by the volume 
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of the product given up and its cost by 
the cost attributable by the FIFO 
method to the volume given up. 
Where, at the time of an exchange, 
the ratio of the volume of purchased 
product of the type received in the ex- 
change to the total inventory of the 
product of the type received (including 
the volume of product received in the 
exchange) is low, the unit increased 
product costs attributable to the prod- 
ucts given up may vary considerably 
from the unit increased product costs 
attributable to the products of the 
type received. This is especially likely 
to occur when the inventory was ob- 
tained at prices which are substantial- 
ly below or above current market 
prices. Under the general rule de- 
scribed above, it would be possible, 
therefore, for a reseller to increase its 
cost base for a particular product un- 
justifiably by purchasing a small 
volume at a high cost and then obtain- 
ing a large volume through an ex- 
change. Accordingly, under the inter- 
im regulations, where the ratio of pur- 
chased product of the type received in 
the exchange to total inventory of the 
product after the exchange is less 
than twenty-five percent, an alterna- 
tive method of assigning unit costs to 
products received in exchanges must 
be used. Under the _ alternative 
method, a seller must assign to vol- 
umes of product received a unit cost 
equal to the weighted average unit in- 
ventory cost of the product given up 
on the date the product is received, 
multiplied by the volume of product 
given up, and divided by the volume of 
product received in the exchange. 
Under these interim regulations, 
cash differentials (cash payments that 
reflect differences in the market value 
of the products exchanged), whether 
paid or received, will be disregarded in 
the determination of a seller’s maxi- 
mum lawful selling price of products 
involved in exchanges. Cash reim- 
bursements (cash payments that reim- 
burse a seller for transportation costs, 
storage costs, etc., incurred pursuant 
to exchanges) expressly identified in a 
written document signed by both par- 
ties will be reflected by the seller 
making the payment as increased non- 
product costs and by the seller receiv- 
ing the payment as a recoupment of 
increased non-product costs attributa- 
ble to the product for which the cost 
was incurred. When cash payments 
are not expressly identified in writing 
as reimbursements, sellers shall not 
adjust increased non-product costs to 
reflect the payments made or received. 
To prevent the improper allocation 
of increased costs from exempt to cov- 
ered products, where a seller gives up 
an exempt product for a covered prod- 
uct in an exchange and receives a cash 
payment, the payment must be treat- 
ed as a reimbursement except where 
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the exchange agreement substantiates 
that the payment reflects the market 
value differences in the products ex- 
changed on the date that product is 
received. Also, where a seller gives up 
an exempt product for a covered prod- 
uct in an exchange and makes a cash 
payment, the payment must be treat- 
ed as a differential except where it is 
expressly designated in a _ writing 
signed by both parties as a reimburse- 
ment for specified services. 

Under the interim regulations, time 
exchanges will be treated in the same 
manner as current month exchanges. 
A seller must at the time of receipt 
assign costs to products received in the 
manner described above and adjust in- 
ventories to reflect the products given 
up. Sellers are not required to estab- 
lish “exchange banks,” as was pro- 
posed in the September 14 Notice. 

Inflation or other factors may dis- 
tort the cost adjustments required 
under the interim regulations with re- 
spect to time exchanges. For example, 
where the market value of a product 
received exceeds the market value of 
the product previously given up, the 
adjustment to the inventory cost of 
the product received may more than 
offset the adjustment to the inventory 
cost of the product given up. Con- 
versely, the opposite could be true. 
Since in most cases these factors will, 
to the extent they can be predicted, be 
taken into account in establishing 
volume payments or cash differentials, 
they are not dealt with separately in 
the interim regulations. However, we 
request comments on this method of 
treating the effect of inflation on re- 
seller time exchanges under the inter- 
im regulations, and suggestions as to 
alternate methods. In addition, we re- 
quest comments on the administrative 
feasibility of tracking and adjusting 
increased costs to counter the effect of 
inflation on time exchanges. 


III. CRupDE OIL 


A. PRIOR REGULATIONS, PROPOSAL, AND 
COMMENTS 


Crude oil exchanges provide an al- 
ternative to crude oil purchase and 
sale transactions as a means of obtain- 
ing crude oil. Crude oil exchanges gen- 
erally involve transfers of equal vol- 
umes of crude oil, although unequal 
volume exchanges do occur. Crude oil 
exchanges may include the payment 
and receipt of cash or a volume of 
crude oil to reflect the difference in 
the values of the two crude oils ex- 
changed or a reimbursement for a 
service such as transportation pro- 
vided by one exchange partner in the 
exchange. 

ERA refiner price regulations in 
§ 212.83 provide a method of allocating 
the increased cost of crude oil. Under 
§ 212.83 the costs and volumes of crude 
oil purchased and landed in the 
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months of measurement and in May 
1973 are used to determine increased 
crude oil costs. Section 212.83 does not 
explicitly reflect exchange volumes or 
cash payments in the determination of 
crude oil costs and volumes. Neverthe- 
less, in order to provide for a dollar- 
for-dollar pass-through of increased or 
decreased crude oil costs, the regula- 
tion must be read as requiring the 
crude oil cost and volume terms in 
§ 212.83 to reflect cash and volume ex- 
change payments as increases or de- 
creases in such terms in a particular 
month. 

On August 9, 1977, FEA issued a 
Further Notice of Proposed Rulemak- 
ing and Public Hearing to consider 
amendments to the price regulations 
applicable to the resale of crude oil (42 
FR 41256, August 15, 1977). Comments 
were solicited in the August 9 Notice 
with respect to the manner in which 
“exchange differentials” paid and re- 
ceived in crude oil exchanges were cal- 
culated and charged, and whether cor- 
responding adjustments in the permis- 
sible selling prices of crude oil should 
be made to reflect such differentials. 
In the September 14 Notice of Pro- 
posed Rulemaking in this proceeding, 
FEA again requested comments re- 
garding payments made in crude oil 
exchanges. 

Relatively few comments received in 
either rulemaking address payments 
made in crude oil exchanges. Of those 
received, several stated that payments 
made in crude oil exchanges differ to 
such an extent from payments made 
in product exchanges that they should 
be treated in a separate rulemaking 
proceeding. 

Other commenters indicated that 
the entire cash payment made or re- 
ceived in crude oil exchanges is gener- 
ally treated as a crude oil cost or cost 
recovery. For example, a refiner that 
receives a high quality crude oil in ex- 
change for an equal volume of low 
quality crude oil usually makes a cash 
payment to reflect the differences in 
value. The total payment made plus 
the cost of the low quality crude oil 
generally is equal to the value of the 
high quality crude oil received. A re- 
finer that receives a volume of low 
quality crude oil for an equal volume 
of high quality crude oil usually re- 
ceives a payment reflecting the differ- 
ence in value. The cost of the high 
quality crude oil minus the payment 
received is generally equal to the value 
of the low quality crude oil received. 

These commenters also indicated 
that volume payments in crude oil ex- 
changes generally adjust the total 
volume of crude oil purchased or 
landed in a particular month. 

Commenters also suggested that 
where a refiner exchanges away crude 
oil in one month and receives it back 
in a subsequent month, we should pro- 
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vide that the refiner reduce its total 
crude volume and cost in the first 
month by the amount and cost of the 
crude oil given up in the exchange, 
and that it add these volumes and 
costs back in the month in which 
crude oil is received from the ex- 
change. 


B. INTERIM AMENDMENTS ADOPTED 


We have determined that the cur- 
rent rules pertaining to crude oil ex- 
changes should remain in effect, but 
that the rules as to exchange pay- 
ments should be made explicit in the 
regulations. Accordingly, the interim 
regulations amend § 212.83 to state ex- 
plicitly that the cost and volume terms 
under the so-called “A” factor formula 
shall reflect cash and volume pay- 
ments made and received pursuant to 
crude oil exchanges in both the month 
of measurement and in May 1973. 

Refiners receiving or giving up crude 
oil in one month, pursuant to a crude 
oil exchange, and giving or receiving it 
back in a subsequent month, shall 
adjust the total cost of crude oil in the 
months in which the crude oil is given 
up and received pursuant to the rule 
prescribed in The Standard Oil Com- 
pany (Ohio), 2 FEA Par. 80,519 (Janu- 
ary 30, 1975). In such exchanges, the 
refiner’s crude oil receipts shall also be 
adjusted by the total volume of crude 
oil purchased or landed in the month 
in which crude oil is given up or re- 
ceived. 


IV. APPLICATION OF THE INTERIM Ex- 
CHANGE RULE UNDER THE REFINERS’ 
PRICE FORMULAE 


A. PETROLEUM PRODUCTS 


1. Increased Cost Allocation. The in- 
terim regulations modify the “R,”’ 
term of the “R” factor, R*/R'‘, in 
_ § 212.83(c)(2)iii) (C) and (E) to include 
the net volume of product of the type 
“7’ received and given up in the 
month of measurement, provided that 
the volume of product given up shall 
not reduce R;' below zero. Where a re- 
finer receives or gives up a covered 
product that it does not refine, the in- 
terim regulations establish an ex- 
change factor, -the “X” factor, to 
adjust increased costs to reflect such 
exchange volumes. The amendment 
adds the exchange factor to the refin- 
ers’ price formulae in § 212.83(c)(2) (i) 
and (ii) as follows: 


u ei. = ee t 
a," = ay + By + Ny - Git + HY + Xx, 
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The only new term in the computa- 
tion of “‘X,"”’ is “W;.” “W,’ equals the 
volume or quantity of the product or 
products of the type “i” received in ex- 
changes during a particular month, 
less the volume or quantity of that 
product given up in exchanges during 
that month. When “W;,”’ is positive, 
“X,"’ will be positive and, conversely, 
when “W,’’ is negative, ““X,*”’ will also 
be negative. Consequently, ‘‘X,*”’ oper- 
ates to increase or decrease the in- 
creased crude oil and non-marketing 
non-product costs attributable to a 
product in proportion to the net 
volume of product exchanged. 

“C’” and “C°,” as defined in § 212.83, 
are, respectively, the total cost of 
crude oil purchased or landed for re- 
fining by a refiner during a particular 
month and during May 1973. “Q*’ and 
“Q°,” as defined in § 212.83, are, re- 
spectively, the total quantity of crude 
oil purchased or landed for refining by 
a refiner during that month and 
during May 1973. “E',” as defined in 
§ 212.83, represents the total increased 
non-product costs (excluding market- 
ing cost increase) attributable to all 
products refined by a refiner during 
that month. “R'‘,” as defined in 
§ 212.83, represents the volume or 
quantity of all products refined by the 
refiner during that month. 

2. Cash Reimbursements. The inter- 
im amendments include as an in- 
creased marketing cost adjustment in 
the “F,’’ term the net cash reimburse- 
ments paid and received in the month 
of measurement attributable to the 
product of the type “7.” A refiner that 
has a net payment of cash reimburse- 
ments attributable to the product “i” 
in a particular month may add this 
payment to increased marketing costs 
for product of the type “i” in that 
month. Conversely, a refiner with a 
net receipt of cash reimbursements at- 
tributable to the product “i” in a par- 
ticular month must reduce increased 
marketing costs for the product of the 
type “i” for that month by the net 
amount received. Cash differentials 
are not increased costs, inasmuch as 
they are deemed to reflect differences 
in base period prices of the products 
exchanged, and are therefore to be 
distinguished from cash reimburse- 
ments. 


B. CRUDE OIL 


The refiner price formula is being 
revised to make explicit that a refiner 
adds cash payments made in crude oil 
exchanges to the “C*’’ and “C°” terms 
of the “A” factor and subtracts cash 
payments received. Also, a refiner adds 
the volume of crude oil received in ex- 
changes to the “Q*”’ and “Q°” terms of 
the “A” factor and subtracts the vol- 
umes given up. 


V. SERVICE AGREEMENTS 


Several commenters indicated that . 
product is often transferred pursuant 
to an agreement (“service agreement’’) 
in which a reseller, incident to provid- 
ing a service such as transportation to 
another firm, obtains title to product 
received from the second firm, renders 
the service, subsequently transfers 
title to the same or similar product 
back to the second firm, and charges a 
fee. Commenters indicated that a re- 
seller receiving product from another 
firm pursuant to a storage or transpor- 
tation service agreement may in fact 
sell the product received. Later, in 
order to meet its supply obligation 
under the service agreement, the re- 
seller will purchase the volume of the 
product sold and deliver it to the 
second firm at the time and location 
agreed to in the service agreement. 

It is clear that the major objective of 
a service agreement is the purchase 
and sale of a service for a designated 
fee which may provide a profit to the 
firm providing the service. Under 
these interim regulations, exchanges 
themselves will ordinarily not result in 
a profit to either party to the ex- 
change; thus, the classification of serv- 
ice agreements as exchanges would 
clearly frustrate the objective of the 
firm providing the service to make a 
profit. 

For example, under the interim ex- 
change regulations, each firm entering 
an exchange must treat payments 
made and received therein in the same 
manner—that is, as a differential or as 
a reimbursement. (See Section IT.A.2.c. 
and B.2. of this preamble for a discus- 
sion of the treatment of exchange pay- 
ments.) If exchange partners deter- 
mine to treat an exchange payment as 
a differential, the payment will not 
adjust increased marketing costs for 
either firm. Accordingly, the firm 
paying a fee pursuant to a service 
agreement would not be permitted to 
pass through the cost of the fee as an 
increased marketing cost. On the . 
other hand, if the exchange partners 
determine to treat an exchange pay- 
ment as a reimbursement, the pay- 
ment would adjust increased costs for 
both firms. Accordingly, the reseller 
receiving a fee pursuant to a service 
agreement would be required to 
reduce increased non-product costs by 
the dollar amount of the fee received, 
thereby losing the profit included in 
the fee charged for the service ren- 
dered. 

On the basis of the comments re- 
ceived, and in order not to frustrate 
the legitimate functions of firms pro- 
viding transportation or other services 
pursuant to service agreements, we are 
distinguishing exchanges and service 
agreements in these interim regula- 
tions and adopting a separate rule for 
the treatment of service agreements. 
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Under these interim regulations, re- 
finers paying fees pursuant to service 
agreements may treat the cost of the 
fees as marketing costs in the particu- 
lar month in which the fees are paid. 
Resellers paying fees pursuant to serv- 
ice agreements may treat the cost of 
the payments as non-product costs on 
the date the fees are paid. 

It should be noted that fees paid 
under service agreements are account- 
ed for differently than cash reim- 
bursements paid (or received) under 
exchange agreements. In the case of 
cash reimbursements in connection 
with exchange agreements, the paying 
firm treats the payment as an addition 
to its increased marketing (or non- 
product) costs, and the firm receiving 
the payment treats the payment as a 
negative adjustment to its increased 
marketing or non-product costs. On 
the other hand, a firm paying a fee 
under a service agreement would in- 
clude that payment in its current mar- 
keting (or non-product) costs, and 
would also include any similar pay- 
ments in the base period in its base 
period marketing or non-product costs, 
and would use these amounts (along 
with all other allowable marketing or 
non-product costs) in calculating their 
increased costs. The result of this 
treatment will be to assure that a firm 
does not generate increased marketing 
or non-product costs merely as a result 
of converting in-house marketing 
functions to a service agreement ar- 
rangement. Since the firm receiving a 
cash payment under a service agree- 
ment is not required to account for 
that payment, service agreement ar- 
rangements could otherwise result in 
an overrecovery of actual increased 
marketing or non-product costs be- 
tween the two firms. Under an ex- 
change agreement, however, since the 
firm receiving a cash reimbursement 
must deduct that payment from its in- 
creased marketing or non-product 
costs, there would not be the same 
possibility of total overrecovery by 
permitting the paying firm to add cur- 
rent payments to its increased costs. 

The interim regulations also provide 
that a reseller providing a _ service 
under a service agreement must calcu- 
late the lawful price of products re- 
ceived pursuant to the service agree- 
ment and subsequently sold in the 
same manner as other resellers receiv- 
ing and giving up products pursuant to 
exchanges. In summary, resellers must 
assign to products received pursuant 
to a service agreement a unit inven- 
tory cost equal to the weighted aver- 
age unit cost of that product already 
in inventory on the date the product is 
received pursuant to the service agree- 
ment. When the product is returned to 
the other firm, the inventory must be 
reduced by an amount equal to the 
volume returned times the weighted 
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average unit cost of that product in in- 
ventory at the time the product is re- 
turned. 


VI. RECORDKEEPING 


We understand, based on testimony 
at the October 31, 1977 hearing, that 
firms normally maintain records of ex- 
change transactions regarding the vol- 
umes of products given up and deliv- 
ered and the cash payments made and 
received. Accordingly, the interim reg- 
ulations require that firms maintain 
records of the volumes given up and 
received and the cash payments made 
and received in exchanges for each 
product category. In addition, the in- 
terim regulations require that firms 
maintain copies of any written agree- 
ments or other documents pursuant to 
which exchanges are performed and 
particularly all written documents 
which verify that cash payments were 
reimbursements for. services _per- 
formed. 

We believe that these recordkeeping 
requirements will impose little addi- 
tional burden upon firms entering ex- 
changes. However, we request com- 
ments as to the burdens that might be 
related to these requirements. 


VII. CrupE OIL-ForR-Propuct Ex- 
CHANGES AND PROCESSING AGREEMENTS 


FEA requested comments in the Sep- 
tember 14 Notice on whether crude 
oil-for-product exchanges should be 
treated in this rulemaking proceeding 
or in a separate rulemakifig proceed- 
ing, including issues involved in proc- 
essing agreements. Commenters gener- 
ally indicated that crude oil-for-prod- 
uct exchanges should be treated in a 
separate rulemaking, and we have de- 
termined to do so. 


VIII. REQUEST FOR COMMENTS 


The interim regulation adopted in 
this proceeding with respect to refined 
product exchanges differs in technical 
detail from that explicitly proposed in 
the Notice of Proposed Rulemaking, 
although it is within the general scope 
of that notice and is consistent with 
the general objectives sought to be ac- 
complished by the rulemaking. Com- 
ments received in this rulemaking sug- 
gested the basic concepts which are 
adopted herein, and the interim regu- 
lations are designed to better accom- 
plish the objectives of protecting the 
public interest and reducing adminis- 
trative complexity than the proposed 
regulations would have. 

In order to provide immediate guid- 
ance to the industry and DOE enforce- 
ment staff in the application of the 
price rules to exchanges, we have de- 
cided to adopt these amendments ef- 
fective February 1, 1979. Nevertheless, 
we are requesting additional com- 
ments with regard to these interim 
rules to help determine whether any 
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technical or other modifications might 
be appropriate. In addition to com- 
ments on the specific issues set forth 
above, we also specifically request 
comments regarding the extent of the 
administrative burden that will be re- 
quired to comply with the interim reg- 
ulations and whether there are ways 
to reduce any undue burden while still 
carrying out the objectives of these 
regulations. 


IX. COMMENT PROCEDURES 
A. WRITTEN COMMENTS 


You are invited to participate in this 
rulemaking by submitting data, views, 
or arguments with respect to the inter- 
im regulations set forth in this Notice. 
Comments should be submitted to the 
address indicated in the “ADDRESS- 
ES” section of this Notice and should 
be identified on the outside envelope 
with the docket number and the desig- 
nation “Product Exchanges.” Fifteen 
copies should be submitted. All com- 
ments that we receive will be available 
for public inspection in the DOE 
Reading Room, Room 2107, Federal 
Building, 12th and Pennsylvania 
Avenue, N.W., between the hours of 
8:00 am. and 4:30 p.m., Monday 
through Friday. 

Any information or data considered 
to be confidential must be so identi- 
fied and submitted in writing, one 
copy only, in accordance with the pro- 
cedures set forth in 10 CFR 205.9(f). 
Any material not accompanied by a 
statement of confidentiality will be 
considered to be non-confidential. We 
reserve the right to determine the con- 
fidential status of the information or 
data and to treat it according to our 
determination. 


B. PUBLIC HEARING 


1. Procedure for Requesting Partici- 
pation. The time and place for the 
public hearing are indicated in the 
“DATES” section of this Notice. If 
necessary to present all testimony, the 
public hearing will be continued to 
9:30 a.m. of the first business day fol- 
lowing the hearing date shown above. 

You may make a written request for 
an opportunity to make an oral pres- 
entation at the hearing. The request 
should contain a phone number where 
you may be contacted through the day 
before the hearing. Since it may be 
necessary to limit the number of per- 
sons making such presentations, you 
should be prepared to describe your 
interest in the interim regulations, 
and why you are a proper representa- 
tive of a group or class of persons that 
has such an interest, and to give a con- 
cise summary of your proposed oral 
presentation. 

We will notify each person selected 
to be heard before 4:30 p.m., January 
30, 1979. Persons scheduled to speak at 
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the hearing must submit 100 copies of 
their statement at the hearing address 
indicated above by 9:00 a.m., February 
6, 1979. 

2. Conduct of the Hearing. We re- 
serve the right to select the persons to 
be heard at the hearing, to schedule 
their respective presentations, and to 
establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be limited, 
based on the number of persons re- 
questing to be heard. 

An ERA official will be designated to 
preside at the hearing. This will not be 
a judicial or evidentiary-type hearing. 
Questions may be asked only by those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements. Each person 
who has made an oral statement will 
be given the opportunity, if he or she 
so desires, to make a rebuttal state- 
ment. The rebuttal statements will be 
given in the order in which the initial 
statements were made and will be sub- 
ject to time limitations. 

You may submit questions to be 
asked of any person making a state- 
ment at the hearing. Such questions 
must be submitted to the same address 
indicated above for requests to speak 
before 4:30 p.m. of the fourth day 
before the hearing. In addition, if you 
decide at the hearing to ask a ques- 
tion, you may submit the question, in 
writing, to the presiding officer. We 
will determine whether the question is 
relevant and whether time limitations 
permit it to be presented for answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of- 
ficer. 

A transcript of the hearing will be 
made, and we will retain the entire 
record of the hearing, including the 
transcript, which will be made availa- 
ble for inspection at the Public Infor- 
mation Office, Room B-110, 2000 M 
Street, N.W., Washington, D.C., be- 
tween the hours of 8:00 a.m. and 4:30 
p.m., Monday through Friday. You 
may purchase a copy of the transcript 
of the hearing from the reporter. 

The ERA has determined that this 
interim regulation will not have a 
major economic impact requiring the 
preparation of a regulatory analysis 
for purposes of Executive Order No. 
12044, Improving Government Regula- 
tions (43 FR 12661, March 24, 1978) 
and the DOE Interim Management Di- 
rective Procedures for the Develop- 
ment and Analysis of Regulations, 
Standards, and Guidelines (43 FR 
18634, May 1, 1978). The regulatory 
procedure prescribed in this interim 
regulation to account for product-for- 
product and crude oil-for-crude oil ex- 
changes is not expected to result in 
other than minimal cost increases, if 
any, alter the exchange process, or 
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impose a heavy compliance and report- 
ing burden on the petroleum industry. 


(Emergency Petroleum Allocation Act of 
1973, Pub: L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended, Pub. L. 94-385, and Pub. L. 95- 
70; Department of Energy Organization Act, 
Pub. L. 95-91; E.O. 11790, 39 FR 23185; E.O. 
12009, 42 FR 46267) 


In consideration of the foregoing, 
Part 212 of Chapter II, Title 10 of the 
Code of Federal Regulations, is 
amended as set forth below, effective 
February 1, 1979. 


Issued in Washington, D.C., Decem- 
ber 15, 1978. 


Davin J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


1. Section 212.82 is amended to add 
the following definitions: 


§ 212.82 Definitions. 


“Exchange” means, for purposes of 
this subpart, a transaction in which 
two firms reciprocally give up and re- 
ceive crude oil, refined product, or re- 
sidual fuel oil (but not crude oil for re- 
fined product or residual fuel oil). The 
term includes exchanges in which one 
firm may make a payment in cash or 
other property to compensate the 
other for differences in the values of 
the volumes involved or to compensate 
the other for costs incurred pursuant 
to the transaction, and it also includes 
matching purchase and sale transac- 
tions. The term does not include a 
firm’s acquisition or transfer of re- 
fined product or residual fuel oil 
under a service agreement. 


* * * * * 


“Matching purchase and _=e sale” 
means, for purposes of this subpart, a 
transaction in which two firms sell 
crude oil to each other, or refined 
product or residual fuel oil to each 
other, pursuant to an agreement that 
the sale by one firm is incident to the 
sale by the other, and in which the 
volumes transferred and the cash paid 
or received by each firm are depend- 
ent on the value of the volumes re- 
ceived. The term does not include a 
firm’s acquisition or transfer of crude 
oil or covered product under a service 
agreement. 


* » * * * 


“Service agreement” means an 
agreement in which a reseller, retailer 
or reseller-retailer, incident to provid- 
ing a service to another firm, obtains 


title to the crude oil, refined product 
or residual fuel oil received from the 
other firm, subsequently transfers 
title to the volumes received (or other 
volumes of similar quantity and qual- 
ity as that received) back to that firm, 
and charges a fee for the service. 

2. Section 212.83 is amended in para- 
graph (c)(2) by adding the “X,"’ term 
in paragraphs (i) and (ii) to read as 
follows: 


§ 212.83 Price rule. 
a a te * s 
(c) Allocation of increased costs. 


(2) Formulae— 

(i) No. 2 oils, aviation jet fuel, and 
gasoline. For No. 2 oils, aviation jet 
fuel, and gasoline (i=1, i=2, and i=3): 


d°=A,+B,+N,—G‘+H"+X; 


(ii) General refinery products. For 
general refinery products (i=4): 


D*=A,\+B,+N,-G/-H"+xX} 
* * * * * 


3. Section 212.83 is amended in para- 
graph (c)(2iiinC) by revising the 
definition of “A,’’ and the “Q‘,” “Q»°,” 
“Ct” “Co.” and “RR,” terms to read as 
follows: 


§ 212.83 Price rule. 


* s s Be a 
(c) Allocation of increased costs. 


(2) Formulae— 
e = 


(iii) Definitions. 


* et s 
(C) The “A” factor. 


“A,” is the total increased cost of 
crude oil attributable to the specific 
covered product or products of the 
type ‘zi purchased or landed or re- 
ceived in exchanges in the period “t’’ 
for refining by that refiner. The cost 
and quantity of crude oil that is con- 
sumed as refinery fuel or that is other- 
wise consumed or disposed of (other 
than by exchanges) in the period ‘‘?t’”’ 
so as not to be available for that refin- 
er’s input to crude oil distillation units 
shall be excluded from this amount 
(except to the extent permitted with 
respect to crude oil sold under § 211.65 
of this Chapter pursuant to the defini- 
tions of “Q*”’ and “C’’”’). 
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Where: 

“Q’’=The total quantity or volume of 
crude oil purchased or landed for refin- 
ing or for resale under § 211.65 plus the 
volume of crude oil received less the 
volume of crude oil given up pursuant to 
exchanges in the period “t,” provided 
however that this amount shall be re- 
duced by the quantity of crude oil sold 
under § 211.65 in the period “it.” “The 
quantity or volume of crude oil” in- 
cludes quantities or volumes of unfin- 
ished oils which were covered products 
as of May 31, 1976 and of synthetic fuels 
(crude oil substitutes) processed from oil 
shale, tar sands, coal, and other natural 
deposits that must be mined before the 
crude oil substitute can be extracted, 
provided that such oils or fuels are used 
in refining and are further refined. 

“Q°’=The total quantity or volume of 
crude oil purchased or landed for refin- 
ing or for resale under § 211.65 plus-the 
volume of crude oil received less the 
volume of crude oil given up pursuant to 
exchanges in the period ‘“o,” provided 
however that this amount shall be re- 
duced by the quantity of crude oil sold 
under § 211.65 in the period ‘o.” “The 
quantity or volume of crude oil’ in- 
cludes quantities or volumes of unfin- 
ished oils which were covered products 
as of May 31, 1976 and of synthetic fuels 
(crude oil substitutes) processed from oil 
shale, tar sands, coal, and other natural 
deposits that must be mined before the 
crude oil substitute can be extracted, 
provided that such oils or fuels are used 
in refining and are further refined. 

“Co’—=The total cost of crude oil pur- 
chased or landed in the period ‘‘o” for 
refining plus the total amount paid in 
cash in the period ‘“‘o” less the total 
amount received in cash pursuant to ex- 
changes in such period. 

“C’’=The total cost of crude oil pur- 
chased or landed in the period “t”’ for 
refining or for resale under § 211.65, plus 
the total amount paid in cash in the 
period ‘‘t’” less the total amount received 
in cash pursuant to exchanges in such 
period, provided, however, that this 
amount shall be reduced by the rev- 
enues from sales of crude oil under 
§ 211.65 made in the period “t,” except 
for any transportation adjustment or 
the handling fee provided for by 
§ 212.94(b). 

“R,”’=The total volume of a specific cov- 
ered product of the type “i” refined by 
the refiner from crude oil (including 
product attributable to unfinished oils 
and to additives) and the net volume of 
a specific covered product of the type 
“¢ given up and received pursuant to 
exchanges in the period “t,” provided, 
that in no event shall R, be less than 
zero. 


* * * * * 


4. Section 212.83 is amended in para- 
graph (c)(2)(iii) by revising in subpara- 
graph (E) the “R,*”’ and “‘F,*”’ terms. 


§ 212.83 Price rule. 
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(c) Allocation of increased costs. 
* * * * x 
(2) Formulae— 
* * 
(iii) Definitions. 
+ > * 
(E) The “N” Factor. 


* * * af * 


“R,’’=The total volume of a specific cov- 
ered product of the type “i” refined by 
the refiner from crude oil (including un- 
finished oils which were covered prod- 
ucts as of May 31, 1976 and synthetic 
fuels), including volumes attributable to 
additives, and the net volume of a spe- 
cific covered product of the type “i” 
given up and received pursuant to ex- 
changes in the period “t.” 


* * * * * 


“FY’=the marketing cost increase and is 
the difference between the cost of mar- 
keting covered products in the month of 
measurement and the cost of marketing 
covered products in the month of May, 
1973. “‘Cost of marketing covered prod- 
ucts” means the costs attributable to 
marketing operations with respect to 
covered products provided that such 
costs are included only to the extent 
that they are so attributable under the 
customary accounting procedures gener- 
ally accepted and historically and con- 
sistently applied by the firm concerned 
and are not included in computing May 
15, 1973 prices, in computing increased 
product costs, or in computing other in- 
creased non-product costs. 


The marketing cost increase shall be 
adjusted to add or subtract the net 
cash reimbursements attributable to 
the product of the type “i” paid and 
received in the period “t’’ in product- 
for-product exchanges in which a spe- 
cific covered product is_ received. 
Where the cash reimbursement por- 
tion of a cash payment made pursuant 
to an exchange is not expressly pre- 
scribed in a written document signed 
by both parties to the exchange, no 
part of a cash payment shall be treat- 
ed as a reimbursement. However, 
where a firm gives up an exempt prod- 
uct for a covered product in an ex- 
change and receives a cash payment, 
the payment must be treated as a re- 
imbursement unless the written ex- 
change agreement signed by both par- 
ties substantiates that the payment re- 
flects the market value differences in 
the products exchanged on the date 
the covered product is received. Also, 
where a firm gives up an exempt prod- 
uct for a covered product in an ex- 
change and makes a cash payment, 
the payment will constitute a differen- 
tial and will not adjust increased mar- 
keting costs unless the parties to the 
exchange specify in writing the service 
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rendered by the exchange partner to 
which the payment is made. 

For purposes of calculating market- 
ing cost increases, a reimbursement is 
the dollar amount of a cash payment, 
expressly prescribed in a written docu- 
ment signed by both parties to the ex- 
change, that is made or received by a 
firm as compensation for costs in- 
curred to transport, store, or perform 
other services pursuant to the ex- 
change. A differential is the cash pay- 
ment made pursuant to an exchange 
agreement less any reimbursement. 

Marketing costs for the period ‘“‘t” 
and the period ‘‘o” shall be adjusted to 
add fees attributable to the marketing 
costs for the product of the type “i” 
paid pursuant to a service agreement 
in that period. 

A refiner shall prepare a schedule 
itemizing the principal costs included 
in marketing cost increases and de- 
scribing the accounting procedures by 
which they are calculated. The 
amount of marketing cost increases 
which may be applied to compute 
maximum allowable prices for covered 
products is, however, limited to the 
extent that such marketing cost in- 
creases may: 


* * * = * 


4a. Section 212.83 is amended in 
paragraph (c)(2)iii) by adding a new 
subparagraph (I) entitled the “xX” 
factor, to follow paragraph (H) the 
“Vv” factor: 

(I) The “X” factor. 


“X,"’=The adjustment to total increased 
crude oil and non-marketing non-prod- 
uct costs allocated to a specific covered 
product or products of the type “i” to 
reflect exchanges of the product or 
products of the type “i” that it does not 
refine in the period “‘t.” 


Where: 


“crc 
(iiiC) 
**Co"? — *Co”” 
(iiiC) 


as defined 
as 
“QV’’=“Q!” as 
as 
as 


§ 212.83(c)(2) 


defined § 212.83(c)(2) 


defined § 212.83(c2) 
(iii)(C) 

“Qe? —“Q”’ § 212.83(c)(2) 
(iii)(C) 

“EY” —“B”’ 
(iii) CE) 

“Ri “h’ as 
(iii)CE) 

“W,’=The total volume of a specific cov- 
ered product or products of the type “2” 
received less the total volume of such 
product given up pursuant to exchanges 
in the period ‘“‘t.” 


defined § 212.83(c)(2) 


in 
in 
defined in 
in 
in 


defined § 212.83(c)2) 
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5. Section 212.83 is amended by 
adding paragraph (i) to read as fol- 
lows: 


§ 212.83 Price rule. 


* * * * a 


(i) Recordkeeping. In addition to the 
reporting requirements prescribed in 
10 CFR 210.92, firms receiving or 
giving up crude oil and refined prod- 
ucts covered under this part in an ex- 
change shall maintain records for the 
period “t” of (1) the volumes given up 
and received in exchanges, (2) the 
cash payments made and received ‘in 
exchanges, and (3) any written agree- 
ments and other documents pursuant 
to which the crude oil, refined prod- 
uct, or residual fuel oil was given up or 
received. 

6. Section 212.92 is amended to add 
the following definitions in approi- 
priate alphabetical order. 


§ 212.92 Definitions. 
L » s > = 


“Exchange” means, for purposes of 
this subpart, a transaction in which 
two firms reciprocally give up and re- 
ceive refined product or residual fuel 
oil. The term includes exchanges in 
which one firm may make a payment 
in cash or other property to compen- 
sate the other for differences in the 
values of the volumes involved or to 
compensate the other for costs in- 
curred pursuant to the transaction, 
and it also includes matching purchase 
and sale transactions. The term does 
not include a firm’s acquisition or 
transfer of refined product or residual 
fuel oil under a service agreement. 


* * * + * 


“Matching purchase and _ sale” 
means, for purposes of this subpart, a 
transaction in which two firms sell re- 
fined product or residual fuel oil to 
each other, pursuant to an agreement 
that the sale by one firm is incident to 
the sale by the other, and in which 
the volumes transferred and the cash 
paid and received by each firm are de- 
pendent on the value of the volumes 
received. The term does not include a 
firm’s acquisition or transfer of re- 
fined product or residual fuel oil 
under a service agreement. 


* » * > e 


“Purchase” means to acquire by the 
payment of money or by exchange. 


* om * aa a» 


“Service agreement” means an 
agreement under which a seller, inci- 
dent to providing a service to another 
firm, obtains title to refined product 
or residual fuel oil received from the 
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other firm, subsequently transfers 
title to the volumes received (or other 
volumes of similar quantity and qual- 
ity as that received) back to that firm, 
and charges a fee for the service. 


* * . s ae 


7. New §212.96 and §212.97 are 
added to Subpart F to read as follows: 


§ 212.96 Exchanges. 


(a) Covered Product Received Pursu- 
ant to Exchange Agreements. (1) The 
unit cost of a covered product received 
by the seller pursuant to an exchange 
shall be deemed to be the weighted 
average unit inventory cost of that 
product used by the seller to deter- 
mine its lawful price on the date the 
product is received by the seller. 

(2) Notwithstanding subparagraph 
(1), where, on the date of receipt of 
covered product pursuant to an ex- 
change, the inventory volume of pur- 
chased product of the type received in 
the exchange constitutes less than 
twenty-five percent of the seller’s total 
inventory volume of that product 
(both purchased and received in ex- 
changes including the exchange in 
question), the unit cost of the covered 
product received in the exchange shall 
be deemed to be the weighted average 
unit inventory cost attributable to the 
product given up on the date the cov- 
ered product is received, multiplied by 
the volume of product given up, and 
divided by the volume of the product 
received in the exchange. 

(b) Covered Product Given Up Pur- 
suant to Exchange Agreements. A 
seller that gives up a quantity or 
volume of a covered product pursuant 
to an exchange shall adjust its inven- 
tory as if the volume of the product 
given up had been sold on the date the 
product is given up, in accordance with 
generally accepted accounting prac- 
tices historically and consistently ap- 
plied by the seller. 

(c) Payment and Receipt of Cash Re- 
imbursements Pursuant to Exchanges. 
Cash reimbursements paid and re- 
ceived with respect to a specific cov- 
ered product received in an exchange 
shall respectively be added to or sub- 
tracted from non-product cost in- 
creases actually incurred, for purposes 
of determining net increases in non- 
product costs permitted to be passed 
through under § 212.93(b). Where the 
cash reimbursement is not expressly 
prescribed in a written document 
signed by both parties to the ex- 
change, a seller shall not adjust the 
nonproduct costs attributable to the 
product received, except that, where a 
seller gives up an exempt product for a 
covered product in an exchange and 
receives a cash payment, the payment 
must be treated as a reimbursement 
unless the exchange agreement or 
other written document signed by 


both parties substantiates that the 
payment reflects the market value dif- 
ferences in the products exchanged on 
the date the covered product is re- 
ceived. Where a seller gives up an 
exempt product for a covered product 
in an exchange and makes a cash pay- 
ment, the payment will constitute a 
differential and shall not be treated as 
an increased non-product cost unless 
the exchange agreement or other writ- 
ten document signed by both parties 
specifies the services rendered and 
that the payment is a cash reimburse- 
ment for such services. For purposes 
of calculating the adjustment to non- 
product cost under this section, a re- 
imbursement is the dollar amount of a 
cash payment expressly prescribed in 
a writing signed by both parties to an 
exchange, that is made or received by 
‘a seller pursuant to an exchange as 
compensation for costs incurred to 
transport, store, or perform other 
services for the other seller pursuant 
to the exchange. A differential is the 
cash payment made pursuant to an ex- 
change less any reimbursement. 

(d) Recordkeeping. In addition to the 
reporting requirements prescribed in 
10 CFR 210.92, sellers exchanging 
products covered under this part shall 
maintain records for each covered 
product category for each time period 
between inventory recalculations 
under § 212.93 of (1) the volumes given 
up and received in exchanges involving 
a covered product, (2) the cash pay- 
ments made and received in such ex- 
changes, and (3) copies of any written 
agreements or other documents pursu- 
ant to which the covered products 
were exchanged. 


§ 212.97 Service Agreements. 


(a) Reseller providing service. The 
unit cost of a covered product received 
pursuant to a service agreement by 
the seller providing the service shall 
be deemed to be the weighted average 
unit cost of that product in inventory 
used by the seller to determine its 
lawful price on the date the product is 
received by the seller. The seller that 
delivers product pursuant to a service 
agreement shall adjust its inventory as 
if the volume of the product given up 
had been sold on the date the product 
is given up, in accordance with gener- 
ally accepted accounting practices 
historically and consistently applied 
by the seller. 

(b) Reseller purchasing service. Cash 
payments made by a seller with re- 
spect to a specific covered product for 
a service provided under a service 
agreement shall be reflected in the 
computation of non-product costs for 
the period in question, for purposes of 
determining net increases in non-prod- 
uct costs permitted to be passed 
through under § 212.93(b). 


(FR Doc. 78-35476 Filed 12-18-78; 3:12 pm] 
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